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National Action Plans on Business and Human Rights 

ECCJ recommendations to European governments 

 

In October 2011, the European Union (EU) became the first region worldwide to call on its governments1 to 
develop specific National Action Plans (NAPs) to implement the UN Guiding Principles on Business and 
Human Rights (UNGPs)2.  

These plans for the implementation of the States’ duties under the UNGPs, if developed through a 
coordinated, open, transparent and evidence-based approach, have the potential to catalyse political 
discussions across different government bodies, enhance policy coherence, assess the legal and policy 
gaps and identify concrete areas for progress. They can pave the way to ambitious national policies on 
business and human rights.  

To date, 7 European States have released NAPs3. Despite some positive initiatives, these NAPs have many 
shortcomings, in terms of both process and content, and they have failed to effectively address the 
challenges faced by victims of corporate-related abuses4 . Every NAP process should learn from the 
strengths and shortcomings of previous and ongoing efforts both at national level and in other countries. 
The development of NAPs should be seen as an evolving process in which the active participation of civil 
society is key. 

The purpose of this paper is to provide decision-makers in European States with recommendations for the 
achievement of what ECCJ considers the current ideal process and content for a NAP. These 
recommendations build on the NAPs Toolkit 5  developed by the International Corporate Accountability 
Roundtable (ICAR) and the Danish Institute for Human Rights (DIHR), the joint ECCJ and ICAR 
assessments of existing NAPs 6 ; previous ECCJ recommendations to EU and Member States 7 ; 
recommendations and comments of civil society platforms and organisations8 and research centres9; the 
guidance developed by the UN Working Group on Business and Human Rights10, and the outcomes of the 
ECCJ-CORE-Frank Bold-ECCHR project on Access to Remedies11. These recommendations also build on 
the Recommendation on Business and Human Rights adopted by the Council of Europe’s Committee of 
Ministers on March 201612.  

This paper looks into Pillar 1 and 3 which are related to the State’s duty to protect human rights and 
improving access to justice respectively. The document analyses Pillar 2 through the duty of States to 
ensure through legal and other measures that human rights are respected by business enterprises.  
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Recommendations on the process  

An in-depth process is essential to ensure that a NAP’s drafting, implementation and monitoring attain the 
highest standard of human rights protection, in accordance with the UNGPs. Governments are encouraged 
to follow the process guidelines from the ICAR and DIHR NAPs Toolkit, of which key elements are 
highlighted here.  

1. CSR Action Plan vs Business and Human Rights Action Plan 

While these two policy areas are closely related and action plans are sometimes integrated, it is important 
that governments adequately address the specificities of the business and human rights approach – which 
is grounded in law and largely focuses on State duties – through a specific NAP on Business and Human 
Rights. While State support of CSR initiatives can be part of a ‘smart mix’ of policies to implement the State 
duty to protect, it does not substitute for the adoption of policy and regulatory measures to implement the 
corporate responsibility to respect human rights. Business and human rights priorities should be defined, 
implemented and monitored through specific processes.  

2. An evidence-based process through a National Baseline Assessment 

For a NAP to be tailored to the specific challenges of each national context, it is essential that its content 
draws from a thorough National Baseline Assessment of the implementation of international and regional 
treaties, the development and enforcement of national laws and regulations and the existing standards, 
models and tools at national level. When some initiatives are underway (draft law, draft treaties), they 
should also be mentioned and the process of adoption / development should be described. As part of this 
process, specific attention should be granted to high-risk sectors and countries. This process will support 
the identification of the gaps specific to each State, as well as giving a sense of priority13.   

3. A transparent, inclusive, multi-stakeholder process  

The formulation of the content of a NAP should be generated by meaningful consultation with all 
stakeholders, including business, NGOs, trade unions and communities adversely affected by business 
activities and/or their representatives. Information on the process and drafts of the NAP itself should be 
available (including information on who is being consulted) in advance, with sufficient margin for reaction. 
Documents should be accessible and public and they should provide with clear and comprehensive account 
of measures undertaken by the government and the nature of measures for affected companies. 
Additionally, feedback should be provided to those stakeholders consulted, including justification on the 
dismissal of some recommendations.   

4. A holistic, cross-government strategy  

The NAP should be developed in a way to ensure the effective commitment of the government’s different 
departments, agencies and other State-based institutions which should be aware of and observe the State's 
human rights obligations. All relevant governmental departments must be involved, as well as other relevant 
and independent bodies such as the National Human Rights Institution (NHRI). Horizontal as well as 
vertical policy coherence must be ensured through inter-departmental dialogue, for instance by means of 
the creation of an inter-ministerial working group. Within the government, a specific entity should have a 
clear responsibility to oversee the process. 

5. A forward-looking plan with concrete set of actions and adequate follow up  

The NAP should not only focus on the “state of play” which is the outcome of the baseline assessment, but 
focus on on-going and future actions. It should define clear goals, relevant criteria, timelines and clear 
attribution of responsibilities to a specific governmental department. Clearness and coherence is expected 
at every level, hence the NAP has to differentiate the lists of measures at the political, legislative, and 
regulatory levels.  
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The implementation should be monitored, regularly evaluated and should contain a review clause. States 
should consider examples of revision processes of existing NAPs, like the one taking place in the UK. At the 
end of the NAP’s timeframe, an assessment of its effectiveness and results should be provided in order to 
share learning and address any gaps.  

It is recommended to use the structure developed by the UN Working Group Guidance14, so as to ensure all 
GPs, commitment and follow up measures are captured by the NAP.    

 

Recommendations on the content  

 

General recommendations 

 NAPs should contain a high-level political commitment to the UNGPs. Governments should 
explicitly state that they expect all nationally-domiciled businesses to meet their responsibility to 
respect human rights in all their activities, both within the national territory of their home State and 
extra-territorially, and both in their operations and with respect to the operations of their business 
partners.  

 The NAP should mainly rest on regulatory measures. Focusing solely on the model of voluntary 
guidelines and self-regulation by companies is not an adequate approach to fulfil the State duty to 
protect. Regulatory actions are more likely to effectively and efficiently address some of the major 
existing governance gaps. This is consistent with the ‘smart mix’ approach which is central to the 
EU strategy on CSR and the UNGPs15. 

 

Pillar I: The State duty to protect 
States have a duty to protect against human rights abuses by third parties, including businesses, by taking 
appropriate steps to prevent, investigate, punish, and redress such abuses through effective policies, 
legislation, regulations, and adjudication. 

1. Foundations of States’ duty to protect under International Law   

 The NAP should clearly express that the State’s obligation to protect human rights from non-state 
actors, including business enterprises, is firmly grounded in norms of international law, and it is 
an accepted principle of international human rights law16.  

 The NAP should accordingly include a list of regional and international law instruments 
whereby the State is bound to protect human rights vis à vis private actors. At the minimum, 
reference should be made to the instruments referred to by the UNGPs as the benchmark of the 
corporate responsibility to respect, i.e. the International Covenant on Civil and Political Rights 
(ICCPR), International Covenant on Economic, Social and Cultural Rights (ICESCR), the Universal 
Declaration on Human Rights (UDHR) and the ILO’s Declaration of Fundamental Principles and 
Rights at Work, as settled in Principle 12 of the UNGPs.   

 The inclusion of other instruments of regional and universal character protecting the rights of 
vulnerable groups or minorities (children, women, indigenous peoples)17, or specific groups 
(such as workers18) is also encouraged, especially the EU Charter of Fundamental Rights, which is 
binding for Member States when implementing EU law.    

2. Mandatory Human Rights Due Diligence 

 The NAP should clearly state that the business responsibility to respect human rights exists 
independently from the States’ regulations. This would make the NAP consistent with Principle 
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11 of the UNGPs as well as with reports by the former Special Representative on Business and 
Human Rights19. 

 The NAP should in this sense follow the recently adopted Council of Europe Recommendation 
calling on States to adopt measures requiring companies to respect all human rights, including in 
their global operations20. 

 The NAP should include measures to introduce and enforce corporate duty of care and 
mandatory human rights due diligence in national legislation. This is coherent with States’ 
obligation to regulate private conduct and with the UNGPs21. In the same line, the Council of Europe 
Recommendation calls on States to encourage or, where appropriate, require that business 
enterprises domiciled within their jurisdiction apply human rights due diligence throughout their 
operations22. 

 The duty of parent companies to take measures to prevent negative human rights impacts and the 
extent of the obligation to monitor foreign subsidiaries and suppliers regarding their human rights 
risks management should be clearly defined. Recommendations could be developed through 
consultation of legal experts – academics and practitioners with expertise in civil law, commercial 
law and human rights law – and relevant stakeholders23. 

 A commitment to develop specific due diligence requirements for business which source from 
high-risk areas or engage in high-risk activities should be also included. Such requirements 
could build on the OECD Due Diligence Guidance for the extractive industry and be adapted to other 
sectors’ specificities, including but not limited to garment, agribusiness, oil and gas, chemicals and 
mining.  

3. Reporting on Human Rights Risks and Impacts 

 In line with EU law24, reiterating in the Council of Europe Recommendation, companies must be 
legally required to report on the human rights, social and environmental risks linked to their 
operations, relationships, products and services as well as on the due diligence procedures that 
they have put in place for identifying, preventing and mitigating those risks.  

 At a minimum, Member States should ensure a robust transposition of the EU Directive on non-
financial reporting and ensure appropriate monitoring of its implementation by companies once 
the new obligation applies. Reporting should be in line with the UNGPs’ approach to human rights 
due diligence and business relationships. Particular attention should be given to ensuring that the 
scope of the reporting legislation is not limited to listed companies; that rules will apply to all 
companies operating in high-risk sectors regardless of their size; that effective monitoring and 
enforcement mechanisms are put in place; that companies’ non-financial information is available to 
the public. Member States should provide for a wide definition of risk and reflect the new approach 
that companies need to depart from the usual “materiality” threshold and report on the salient risks 
to human rights25.  

 The NAP should include measures to introduce requirements for business enterprises to disclose 
the full list of consolidated entities, ownership structure and the list of subcontractors. This 
transparency on the companies’ structure and supply chain is a necessary condition to ensure that 
human rights impacts linked to business activities are adequately addressed.  

 The NAP should include measures to introduce requirements for business enterprises to fully 
disclose country by country tax payments. Transparency in tax policies is essential in order to 
guarantee that companies do not fail to comply with their tax obligations and States are not 
deprived of financial resources needed to implement human rights policies and measures26.  

 

 



5 
 

4. Policy Coherence 

 All government officials working across departments to implement the NAP should receive training 
regarding human rights and on how they should respond in cases of alleged human rights violations.  

 Governments should conduct meaningful and adequate human rights and environmental impact 
assessments of any legislative proposals, in line with the UNGPs and the Council of Europe 
Recommendation27.  

 Governments should conduct meaningful and adequate human rights and environmental impact 
assessments prior to, during and after the conclusion of multilateral and bilateral trade and 
investment agreements and the attribution of development aid. This includes taking appropriate 
steps to mitigate and address identified risks or impacts28.  

 States should also ensure that privatization projects do not adversely impact human rights. 
Special emphasis should be put on the provision of essential public services such as health care, 
water or power supply when delivered by private companies. Ex ante impact assessments should 
rule out that human rights guaranteed by those services are jeopardized29. 

 There should be a designated independent institution with a mandate in the field of business 
and human rights in charge of ensuring the adequate implementation of the NAP as well as 
monitoring policy coherence. This body should work in close coordination with all relevant 
departments as well as national relevant institutions (NHRI, national ombudsmen…). 

5. The State-business nexus 

 The NAP should give immediate and particular attention to companies with a State nexus. 
Human rights due diligence should be immediately required in cases where business enterprises 
are owned or controlled by the State, receive substantial support and services from State agencies 
such as Export Credit Agencies (ECAs) or official investment insurance, guarantee agencies, or aid 
and development agencies, in case of public procurement, or when enterprises enjoy other 
commercial benefits and advantages (i.e. trade missions, diplomatic services) or receive funding 
from European public financial institutions30. Following the UN Working Group on Business and 
Human Rights Guidance, human rights conditionality should be included in the investment 
strategies of all public finance institutions as well as in other non-investment ways of supporting 
companies31.  

 Governments should not support any project if human rights abuses cannot be excluded. 
Competent authorities should carry out Human Rights Impact Assessments32 and only support 
projects where the adverse impacts can be prevented and which are carried out by business 
enterprises that apply due diligence processes in line with the UNGPs and based on an existing 
human rights policy. State financial support should be withdrawn from companies which fail to meet 
their responsibility to respect human rights33. States should consider developing international or 
national blacklist of companies where there is evidence of involvement with serious human rights 
abuses. 

 The NAP has to make sure that ECAs include respect of human rights in their operations. The 
ECAs should make sure they are not financing exports and investments if associated with abuses 
of human rights. The NAP should in this sense include the development of a policy detailing how 
the ECAs will implement the UNGPs throughout their operations. This should include, among 
others, requiring HRDD as a requisite for export credits granting; refraining from supporting projects 
with high risks of adversely impacting human rights, and allocating adequate resources for the 
monitoring of human rights impacts of supported companies or projects34.  

 States should ensure a robust implementation of the EU Public Procurement Directives, and 
introduce legal measures for socially responsible public procurement, including a minimum 
standard for the respect of human rights and labour rights, and provide effective and credible tools 
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for their application and monitoring. Companies that are directly or indirectly linked to human rights 
violations should not be considered for public procurement unless effective remediation has been 
demonstrated.  

6. High-risk sectors and countries  

 Specific attention should be given to high-risk sectors and countries, and specific actions should be 
taken in this respect (more details above in mandatory human rights due diligence section).  

7. Foreign policy 

 The NAP should clearly state that the promotion and protection of human rights take priority 
over the State’s trade and economic objectives. The definition and implementation of trade 
frameworks should thus never undermine the implementation of human rights policies and 
measures.  

 One of the objectives of foreign policy is often to support companies’ internationalization, including 
exports, by providing non-financial support to these companies. In this sense, the NAP should 
include measures to guarantee that the State’s external actions are coherent with its 
international human rights obligations and with the companies’ responsibility to respect 
human rights35. 

 As a minimum, the NAP should provide that the delivery of export promotion support measures 
by embassies or specialized export promotion is conditional on the parallel engagement of 
the company in an effective human rights due diligence process. Ultimately, States should 
refrain from providing support to and partnering with business enterprises which adversely impact on 
human rights and fail to adopt the adequate mitigating measures. 

 The NAP should also highlight the role of embassies and delegations in raising awareness 
among companies about the human rights risks of their activities. Moreover, the personnel should 
be trained regarding the procedure in case of abuse of human rights, since they are the 
intermediaries between the government and the company.  

8. Protection and promotion of the work of human rights defenders  

 In line with the EU Action on Human Rights and Democracy 2015-201936, the NAP should include a 
clear and comprehensive outline as to how the government will protect and support human 
rights defenders working in business-related human rights abuses.  

 In this sense, States should adopt measures to ensure a safe and enabling environment for 
human rights defenders, as recommended by the UN Special Rapporteur on the issue37. This 

includes providing a conducive institutional and regulatory framework; guaranteeing access to 
justice and ending impunity for violations against human rights defenders, and assisting 
criminalized protesters. Special focus should be put in women human rights defenders.  

 In line with the Council of Europe Recommendations, the NAP should provide measures for States’ 
support of human rights defenders in third countries who address impacts associated to the 
activities of business enterprises domiciled within the State jurisdiction38.  

9. Guaranty of participatory rights of communities 

 The NAP should guarantee the participatory rights of communities potentially affected by private 
projects or programmes, including their rights to be informed, to participate in the decision-making 
processes and access to justice, in line with European Court of Human Rights (ECHR) case-law39.  

 In cases of projects, including businesses operations in third countries, with potential impacts on 
indigenous peoples, the NAP should include or refer to legally enforceable mechanisms regulating 
their consultation and free, prior and informed consent (FPIC), pursuant to current international 
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law40. Furthermore, States are encouraged to guarantee the aforementioned rights to also non-
indigenous communities, in coherence with ECHR case law and following on-going developments 
at UN level41.  In this sense, the NAP could establish communities’ participatory rights as part of the 
companies’ duty to develop human rights impacts assessments (HRIAs), in accordance with the 
UNGPs42 and with best practice in corporate HRDD guidance43.  

10. Engage constructively in international and regional processes aimed at improving protection of 
human rights against corporate abuse 

 For all States the NAP should include a commitment to participate in good faith in regional and 
international processes aimed at strengthening frameworks on business and human rights, such as 
the UN Open-Ended Intergovernmental Working Group with a mandate to elaborate an 
internationally binding instrument on transnational corporations and other business enterprises.  
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Pillar III: Access to remedy 

States and businesses ensure that victims of business-related human rights abuses have access to 
effective remedy, both judicial and non-judicial. 

1. Identifying and addressing barriers to remedies 

 NAPs should clearly state that ensuring access to remedy for victims of corporate human 
rights violations is part of States’ international obligation to protect human rights, as established in 
the third Pillar of the UNGPs44 and basic principles of international human rights law45.   

 In this sense, pursuant to Principle 26 of the UNGPs46, governments should address the financial, 
procedural, legal, and judicial barriers faced by victims of corporate abuse and identify and 
propose measures to make access to judicial remedy possible for them. The NAP should look at 
concrete examples of legal gaps that prevent national courts from investigating cases of human 
rights violations by national companies47.  

 When revising the state of the legislative framework, the NAP should clearly specify the existing 
forms of civil and, if any, criminal liability for companies applicable to human rights violations. 
The assessment should be geared towards identifying and promoting the adoption of effective 
measures that remove or alleviate these barriers.  

 The NAP should ensure it addresses obstacles faced by claimants based in third countries. This 
is coherent with Principle 2 of the UNGPs 48  and is in line with general recommendations of 
international experts in the field49. 

 The NAP must also pay a particular attention to obstacles faced by marginalised and vulnerable 
groups, including human rights defenders, indigenous communities, children, workers.  

2. Judicial, legislative, and administrative remedies50  

 Following the Council of Europe Recommendation51, the NAP should include legislative measures 
to ensure that domestic courts can hear civil claims from business-related human rights 
abuses against companies domiciled in their jurisdiction and consider forum non convenience 
doctrine non applicable. 

 The NAP should explore different legal and judicial mechanisms to go beyond the corporate veil 
in order to hold a company accountable for remedy for human rights violations by its subsidiaries. 
This includes:  

o Explore the introduction of mandatory due diligence/duty of care as referred above.  

o Include legislative measures to lift jurisdictional and procedural barriers and to ensure that 
domestic courts can hear claims concerning business-related human rights abuses against 
subsidiaries of parent companies domiciled in their jurisdiction52.  

o Allow domestic courts to hear claims concerning business-related human rights abuses against 
companies not domiciled within their jurisdiction if no other effective forum guaranteeing a fair 
trial is available and there is connection to the State concerned, thus applying, as 
recommended by the Council of Europe, the forum necessitatis doctrine53.   

 It should also address abuses in supply chains. It should propose options to improve access to 
effective remedy for harms which occur in the supply chains of home companies, even if the harm 
occurs beyond the State’s borders. 

 The NAP should contain measures to reverse the burden of proof and to require companies to 
demonstrate that they took all reasonable steps to prevent the damage or that they were not in 
control of the activities that caused the harm. 
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 It should improve rules addressing the disclosure of evidence. In this sense, it should ensure that 
claimants have timely access to the information needed to prove the role of the defendant company 
in causing the alleged harm, and effective rules should empower a court to order the disclosure of 
information in the company’s possession54. 

 The NAP should also tackle cost barriers. Options should be explored to address the costs 
barriers to bringing civil actions against business for human rights harms. In this sense, policy 
developments should take into account relevant case-law of the European Court of Human Rights, 
which under certain circumstances considers the right to free legal aid as part of the right to due 
process (art. 6 European HR Convention).55 In line with Council of Europe Recommendation, such 
legal aid should be obtainable in a manner which is practical and effective56.  

 The NAP should provide for group claims.  Taking into account the Commission Recommendation 
on collective redress57, mechanisms for collective redress should be available in order to reduce the 
procedural, time and financial burden on claimants and litigators in cases of human rights harm, 
even in circumstances where victims are located outside the EU58. 

 The NAP should clearly identify if the State legal framework defines specific and proportionate 
fines and damages for civil wrongs or crimes committed by companies. The adequacy of these 
sanctions should be assessed and they shall be subject to revision in order to guarantee the 
effectiveness of the law.   

 States should address the aforementioned issues in their national legislative framework and, when 
necessary or appropriate, engage proactively and constructively with the European 
Commission in promoting the pertinent legal reforms at EU level.  

 

3. Non-judicial remedies 

 Non-judicial remedies cannot replace the existence of judicial remedies. In accordance with the 
UNGPs59, the NAP should cover both, while clearly stating the different scope and binding nature of 
these voluntary and judicial mechanisms 

 The government should review the effectiveness of existing non-judicial grievance 
mechanisms such as the National Contact Points (NCP) for the OECD Guidelines, National 
Human Rights Institutions, labour inspectorates, consumer protection authorities and environmental 
agencies and equity bodies. States should review their structure and mandates to ensure that such 
bodies are effective and have the capacity to adjudicate on business-related human rights 
complaints and afford reparation to victims60. 

 Particular attention should be paid to the complaint procedures pertaining to international law 
instruments binding for the State, where existing, including United Nations or ILO Conventions. 
The NAP should assess if the required mechanisms are put in place and if the decisions issued by 
the monitoring bodies of such instruments are given due fulfilment.   

 Besides, OECD member states and adhering governments of the EU should review their National 
Contact Point to ensure that its structures and procedures comply with the 2011 update of the 
procedural guidance of the OECD Guidelines for MNEs and ensure the impartial and effective 
handling of grievances. Of particular importance, NCP should be independent from State influence.  
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